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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 
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2a)IEI This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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DETAILED ACTION 

Claim Rejections - 35 USC §102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claims 2, 3, 8, and 9 are rejected under 35 U.S.C. 102(b) as being anticipated by Jollie (US 
5,819,469). 

As to claims 2 and 8, Jollie discloses a support for upwardly oriented foliage comprising^ 
a plurality of arcuate wall sections (shown in Figs. 1 and 7) that cooperate to define a 
substantially continuous shape periphery, base, and upper edge (Fig. 7); the shape periphery 
defining a base diameter (base as shown in Figs. 1 and 7), an upper edge diameter (upper edge as 
shown in Figs. 1 and7), and at least one diameter disposed between the base diameter and the 
upper diameter (Figs. 1 and 2), the at least one diameter being a shorter diameter than the base 
diameter or upper edge diameter (shown in Figs. 1 and 7); and, a means for cooperatively 
engaging each one of the plurality of wall sections to at least one other section (Figs. 3-5). The 
support of Jollie inherently performs the method steps recited in claim 8 when used. 

As to claim 2, Jollie further discloses the flange having at least one aperture (33 of Gigs. 
1 and 7). 

As to claim 9, Jollie further discloses a means for securing the plurality of wall sections 
to the ground (52a and 52b of Fig. 7). 
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Claim Rejections - 35 USC §103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 2, 3, 8, and 9 are rejected under 35 U.S.C. 103(a) as being unpatentable over Allen (US 
4,700,507) in view of Kleinert (US 2003/0029079 Al). 

As to claims 2 and 8, Allen discloses a support for upwardly oriented foliage comprising 
a plurality of arcuate wall sections (shown in Fig. 4) that cooperate to define a substantially 
continuous shape periphery, base, and upper edge (Fig. 1); the shape periphery defining a base 
diameter (Figs. 1 and 2), an upper edge diameter (Figs. 1 and 2), and at least one diameter 
disposed between the base diameter and the upper diameter (Figs. 1 and 2); and, a means for 
cooperatively engaging each one of the plurality of wall sections to at least one other section 
(Figs. 3-5). Not disclosed is the at least one diameter being a shorter diameter than the base 
diameter or upper edge diameter. Kleinert, however, discloses a support with the at least one 
diameter being a shorter diameter than the base diameter or upper edge diameter (due to 16 and 
22 of Fig. 2). It would have been obvious to one of ordinary skill in the art at the time of the 
invention to modify the support of Allen by having the at least one diameter being a shorter 
diameter than the base diameter or upper edge diameter as disclosed by Kleinert so as to 
simultaneously protect from crawling insects (see Kleinert at para. 0015). The support of Allen 
as modified by Kleinert inherently performs the method steps recited in claim 8 when used. 
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As to claim 3, the support of Allen as modified by Kleinert further disclose the flange 
with one aperture (9 of Figs. 4 and 5 of Allen). 

As to claim 9, the support of Allen as modified by Kleinert further disclose a means for 
securing the plurality of wall sections to the ground (5 of Fig. 2). 

Claims 4-7 are rejected under 35 U.S.C. 103(a) as being unpatentable over Allen (US 4,700,507) 
in view of Pattyn (US 5,878,528)of in further view of Kleinert (US 2003/0029079 Al). 

As to claims 4-7, Allen discloses a support for upwardly oriented foliage comprising a 
plurality of arcuate wall sections (shown in Fig. 4) that cooperate to define a substantially 
continuous shape periphery, base, and upper edge (Fig. 1); the shape periphery defining a base 
diameter (Figs. 1 and 2), an upper edge diameter (Figs. 1 and 2), and at least one diameter 
disposed between the base diameter and the upper diameter (Figs. 1 and 2) a means for 
cooperatively engaging each one of the plurality of wall sections to at least one other section 
(Figs. 3-5); and, a base with a flange (should in Figs. 4 and 5 of Allen), the flange comprising at 
least one aperture (9 of Figs. 4 and 5 of Allen). Not disclosed is the at least one aperture 
disposed in each of the plurality of wall sections and the at least one diameter being a shorter 
diameter than the base diameter or upper edge diameter. Pattyn, however, discloses a support 
with apertures in each of the plurality of wall sections (shown in Fig. 3 and implied in Fig. 4); 
and, Kleinert discloses a support with the at least one diameter being a shorter diameter than the 
base diameter or upper edge diameter (due to 16 and 22 of Fig. 2). It would have been obvious 
to one of ordinary skill in the art at the time of the invention to modify the support of Allen by 
using the fastening means of Pattyn so as to use a vandal-resistant type of fastener (see abstract 
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of Pattyn) and by having the at least one diameter being a shorter diameter than the base 
diameter or upper edge diameter as disclosed by Kleinert so as to simultaneously protect from 
crawling insects (see Kleinert at para. 0015). 

Response to Arguments 
Applicant's arguments filed 23 November 2005 have been fully considered but they are 
not persuasive. The crux of Applicant's argument is that the support of Allen does not disclose 
or suggest a shape with the middle diameter less than both the base and upper edge diameters. 
Allen discloses a support with the a shape where the middle diameter is less than the base 
diameter (Figs. 1-3). Kleinert discloses a support where the middle diameter is less than upper 
edge's diameter (Figs. 1 and 2). The combination of Allen and Kleinart is proper because both 
deal with supports, or guards, of plants and the use of Kleinart' s lip to deter insects would be 
useful in the support of Allen. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to applicant's 
disclosure. Demars Jr. and Jean et al. disclose in the prior art various supports with upper edge 
lips. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jeffrey L. Gellner whose telephone number is 571.272.6887. The 
examiner can normally be reached on Monday-Friday, 8:30-4:00, alternate Fridays off. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Peter Poon can be reached on 571.272.6891. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 




Jeffrey L. Gellner 
Primary Examiner 
Art Unit 3643 



